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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2055 
NANNIE E. 1\rlcQUO\VN, Plaintiff, 
versus 
CHARLES H. PHAUP, JR., Defendant. 
PETITION FOR "\VRIT OF ERROR. 
To the Honorable Justices of the Sttpre1ne Cmtrt of Appeals 
of Vi1·ginia: 
Your petitioner, Nannie I~. 1\icQuown, respectfully repre-
sents that she is aggrieved by a final judg1nent for the defend-
ant entered against her in the Circuit Court of the City of 
Richmond on 1\{arch 21, 1938, in an action by Notice of 1\{o-
tion for Judgment, wherein recovery of $5,000.00 is sought 
for personal injuries alleged to have been sustained by N annie 
E. NicQuown upon the 20th day of January, 1937, when struck 
by an automobile owned and operated by the defendant, 
Charles H. Phaup, Jr., at the intersection of Davis Avenue 
and West Broad Street in the City of Riclunond, Virginia. 
In said action your petitioner, N annie E. 1\icQuown, was 
plaintiff and Charles H. Phaup, Jr., was the defendant. The 
Notice of ~lotion for ,J ndgn1ent charges the defendant with 
carelessly and negligently operating the said automobile at 
an excessive rate of speed and failing· to keep the *snid 
.2,. automobile under proper control and failing to maintain 
a proper lookout, and 'vith failure to observe the statutes 
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and laws of the State of Virginia and ordinances of the City 
of Richmond controlling the operation of automobiles and 
failing• to yield the right of way to which the plaintiff was 
entitled under the law. Trial by the jury was had upon the 
25th day of ,February, 1938, and the case was submitted to 
the jury upon a Plea of Not Guilty and the General Issue. 
At the request of both the plaintiff and the defendant, the 
Court instructed the jury orally. Thereupon the jury retired 
and returned a verdict of $1,250.00 for the plaintiff in the 
following· words: ''"\Ve, the jury on the issue joined find for 
, the plaintiff against the defendant and assess damages at 
$1,200.00. C. P. Yarbrough, Foreman.'' 
lVIotion was made bv the defendant to set aside the verdict 
of the jury as contrary to the law and the evidence; and on 
the 21st day of lVIarch, 1938, the Court sustained the said 
motion, set aside the verdict and entered final judgm·ent for 
the defendant. 
Petitioner is advised that. error 'vas committed by the Trial 
Court_ to the prejudice of the petitioner, which warrants and 
calls for a review and reversal of said judgment; and peti-
tioner prays for a Writ of Error. 
The record of the case as certified by the Court is herewith 
submitted. Plaintiff and defendant in the Trial Court are, 
for convenience, designated by the same terms in this Peti-
tion. 
STATEl\fENT OF F .ACTS. 
On the night of January 20th, 193·7, Nannie E. lVIcQuown, 
who has been for a nu1nber of years an employee of the Treas-
ury Department of the United States, attached to the Rich-
mond, Virginia, office, left her home on Patterson Avenue for 
the purpose of attending the Capitol Theatre located on 
3* West *Broad Street in the City of Richmond immediately 
opposite the Broad Street Station. 1\Hss lVIcQuown drove 
her automobile to Broad Street and parked on the northern 
side of Broad Street immediately east of the eastern entrance 
to Broad Street Station, with her automobile headed in a 
westwardly direction. From this spot, Miss McQuown walked 
southwardly across Broad Street to the southeast corner of_ 
the intersection and from this point walked due 'vest across 
Davis Avenue toward the southwest corner of said intersec-
tion. Broad ~Street at this point is very wide; Davis Avenue 
is likewise very wide. Davis Avenue enters Broad Street 
from the south and the driveway into Broad Street Station, 
east of which Miss l\1:cQ·uown parked, is the continuation of 
Davis Avenue·north of Broad Street. When l\.Hss l\.!cQuown 
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reached the southeast corner of Davis Avenue, as above-de-
scribed, no traffic was in the immediate vicinity of the said 
intersection of Broad Street and Davis Avenue. She· there-
upon proceeded to cross Davis .A. venue. Upon reaching the 
-center of Davis Avenue, she observed two automobiles ap-
proaching the intersection from the west. She hesitated for 
a second and, immediately upon seeing that the two automo-
biles would continue eastwardly on Broad Street, resumed 
her course toward the southwest corner of the intersection, 
and when she was approximately three-quarters of the way 
across Davis Avenue, the two automobiles proceeding east-
wardly on Broad Street passed the point where she 'vas walk-
ing and immediately thereafter the lig·hts of the defendant's 
automobile flashed upon her. She thereupon increased her 
pace in her attempt to reach the sidewalk or southwest cor-
ner of the intersection and was struck by the automobile of 
the defendant before reaching the same. A slight rain had 
been falling and ~!iss McQuown had an umbrella raised over 
her head as she walked across the intersection, but this in 
no way affected her view. This intersection was a well-lighted 
area, lights on both Broad Street and Davis *Avenue, 
4* the William Byrd Hotel, which is located on the south-
west corner of this intersection, and the lights to the en-
trance of Broad Street Station imn1ediately opposite were lit. 
Also, the lights of the vVilliam Byrd Supply Company, a large 
gasoline station located on the southeast corner of this inter-
section, were lit. The prolong·ation of the sidewalk or the 
area for pedestrians crossing Davis Avenue was marked 
by two white lines. Miss lVIcQuown stated that she was ·walk-
ing within these lines. She stated that the automobile came 
upon her and struck her very quickly after the lights first 
flashed upon her aud estimated that the automobile was ap-
proximately 15 feet away when she first saw its lights. 
The defendant, testifying in his own behalf, stated that he 
drove out of Broad Street Station southwardly across Broad 
Street at approximately 5 miles per hour, and that he struck 
the plaintiff before seeing her; his first kriowledge of having 
hit the plaintiff 'vas when he felt a jolt. Immediately there-
after he applied his brakes and came to a stop, and upon 
alighting from his automobile saw the plaintiff falling to 
the street. He later measured the distance from the point 
where the plaintiff fell to the street back northwardly to the 
southern white line marking the crosswalk, and found this 
distance to be exactly nine feet. 
Linwood Morris (colored), called qn behalf of the defend-
ant, an employee of the William Byrd Hotel, who was stand-
ing in the doorway of the hotel on Davis A venue about one-
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quarter of a block f1·om the intersection, stated that he saw 
the plaintiff proceeding· westwardly to,vard the south,vest cor-
ner of the intersection; that she walked out of his line of vision 
when she was approximately in the center of Davis Ave-
5:)1" nue. Upon hearing ·~the screams, this witness imme~ 
diately went to the scene of the accident and found the 
plaintiff lying about 2 feet to the rear of the last automobile 
parked on Davis Avenue at a 45° angle, and at what he esti-
nlated to be 10 feet from the crosswalk. He stated that the 
plaintiff was holding an uiubrella over her head. 
John Carlton (colored), the second witness called for the 
defendant, stated that he was standing on the eastern side-
walk of Davis Avenue approxin1ately midway between the 
two driveways leading· into the \Villiam Byrd Supply Com-
pany. This witness stated that the plaintiff walked north-
wardly along Davis Avenue from the direction of Grace 
Street, which is located one block south of the intersection in 
question. This witness further stated that the plaintiff walked 
diag·onally from the point where she passed him on the side-
walk northwardly toward the south,vest corner of the inter-
section of Davis Avenue and Broad Street, and that when 
she had gotten in the usual lane for southbound traffic on 
Davis Avenue she was struck by the. defendant, and that at 
this time she had an umbrella over her head in such a man-
ner that she could not see the aut01nobile of the defendant. 
1viiss ~1:cQuown was recalled to the stand by a n1ember of 
the jury and asked whether or not she had walked from Grace 
Street along Davis Avenue as recited by John Carlton. Miss 
1fcQuown denied walking on Davis Avenue in the manner re-
lated by Carlton. 
The above Statement of Facts will appear from the reading 
of Bill of Exception No. 1 appearing in the R.ecorcl, pages 7 
to 12, inclusive. 
ASSIGN~1:ENT.S OF ERROR. . 
The plaintiff, your petitioner, respectfully represents that 
the Court erred in the following particulars: 
6* *Upon the ground that the verdict of the jury was 
plainly right under the law and the evidence of the case, 
in that the evidence introduced on ·behalf of the plaintiff 
clearly entitled her to a verdict against the defendant; 
That the testimony of the defendant, himself, entitled the 
plaintiff to a verdict under the law; and, 
That if any conflict in the evidence existed by reason of 
the testimony of witnesses Linwood ~iforris and John Carlton, 
\ 
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who testified on behalf of the 'nefendant, such conflict was 
resolved in favor of the plaintiff by the said verdict of the jury. . 
.ARGUMENT. 
Tlie plaintiff had the right of way at the time of the acci-
dent, as granted by Section 2154, sub-section 123, paFagraph 
C, of the Code of Virginia of 1936, which reads as follows : 
''The driver of any vehicle upon ·a highway within- a busi-
ness or residence district shall yield the right of way to a 
pedestrian crossing such highway within any Clearly marked 
crosswalk or any regular pedestrian crossing included in 
the prolongation of the lateral boundary lines of the adjacent. 
sidewalk at the end of a block, except at intersections where 
the movement of traffic is being regulated by traffic officers or· 
traffic direction devices.'' 
SaWJ,Jer v. Blankenship, 160 Va. 651; Moore v. Scott, 160 
Va. 610. 
No rule is more firmly entrenched in the laws of Virginia 
than the rule that a verdict of a jury upon conflicting facts 
under proper instructions will not be disturbed' unless plainly 
wrong, or manifestly against the weight of the evidence. 
There arP. accumulated a long _line of decisions supporting this 
rule in Vol.. I of ~Iichie 's Digest of Virginia and West Vir-
ginia Reports, ·p. 495, sec. 327. .A verdict in favor of the 
7* plaintiff is conclusive *in favor of his theory of the case. 
Wa.sh., etc., R. v. lVeakleJJ, 140 Va. 796. 
And the appellate court must disregard testimony in con-
flict with the findings of fact by the jury. Dalby v. Shannon, 
139 Va. 48R. .All doubts upon the question at issue are re-
solved in favor of the party obtaining the verdict. Davies 
v. Silvey, 138 Va. 132. 
This case presents only three material conflicts in the testi-
mony. 
1First, the conflict which exists between the statement of 
I\fiss McQuown that h~r umbrella in no way affected her 
vision and the statement of John Carlton to the effect that 
the plaintiff was walking with her umbrella down over her 
head in such a manner that she could not see the defendant; 
Second, the conflict between the statement of Miss I\fc-
Quown that she walked from the southeast corner of the said 
intersection toward the southwest corner of the intersection 
6 Supreme Court of Appeals of Virginia 
"" within the lines nu1rked for pedestrian traffic and the state-
ment of witness Carlton to the effect that the plaintiff cut 
diagonally across the street froin the point where he was 
standing to,vard the southwest corner of Broad Street, and 
the inference· fron1 the statement of the defendant, Phaup, 
that the plaintiff was 9 feet south of the crosswalk line when 
she fell to the paven1ent, and the statement of witness }.{or-
ris that the plaintiff was picked up 10 feet south of the cross-
walk, if the evidence of the last two witnesses may be properly 
called a conflict ; and 
Third, the conflict between the staten1ent of ~Hss McQuown 
to the effect that the autmnobile struck her very quickly after 
the lights flashed upon her, leaving· her only sufficient time to 
take a fe-w steps before being hit, and covering approximately 
15 feet while taking these few steps, all of which indicates 
excessive speed on the part of the defendant, Phaup, and the 
statement of the defendant, Phaup, to the effect that he was 
driving 5 miles per hour. 
s«· *The plaintiff further subn1its that the statements of 
the defendant that the plaintiff was exactly 9 feet south 
of the crosswalk and the estimated distance of 10 feet by 'vit-
ness, ~Iorris, are physical facts which clearly prove that 
thA plaintiff was within the crosswalk lines at the time she 
was struck by the defendant, and was knocked this distance 
by the blow which was of sufficient n1omentum to carry her 
body from the point where she was struck to the point where 
she feU to the street. The statmuent of the defendant, Phaup, 
that he 'vas unaware of any accident until after. he felt the 
jolt of the body of ~[iss NicQuown against his automobile 
and thereafter, being·. conscious of this impact, he applied 
his brakes and came to a full stop,-a fact that as a practical 
matter accounts for the body of lVIiss lVIcQuown being 9 feet 
south of the crosswalk-in no way disproves her statement 
that she was struck within the crosswalk lines. 
It is respectfully submitted that the above-mentioned con-
flicts are resolved in favor of the plaintiff's theory by the 
above-cited authorities. · 
CONCLUSION. 
In conclusion, petitioner respectfully submits that the evi-
dence of the plaintiff clearly entitled her to a verdict; that 
the evidence of the defendant convicts him of failing to keep 
a proper lookout, failing· to keep his automobile under com· 
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plete control and failing to yield the right of way to which 
the plaintiff 'vas entitled under the law, all of which was the 
proximate cause of the injuries . to the plaintiff and clearly 
entitled her to a verdict against the defendant; and that all 
conflicts in the evidence, if such conflicts in fact existed, were 
resolved in favor of the plaintiff by the verdict of the jury; 
that the action of the Trial Court in setting aside the 
9* *verdict of the jury was clearly wrong; that the peti-
tioner is aggrieved thereby; that the judgment appealed 
from should be reversed and final judgment entered for the 
plaintiff in conformity with the verdict of the jury. 
Counsel for your petitioner desires to state orally the rea-
sons for reviewing the judgment complained of in this case 
and hereby adopts this Petition for Writ of Error as his 
brief in support of his argument; copy of this Petition for 
Writ of Error having been delivered in person to H. Branch 
Wood, counsel for the defendant-in-error, on the 20th day of 
July, 1938, all as required by Rule 2 of the 8upreme Court 
of Appeals of Virginia, as amended November 6th, 1927. 
Respectfully submitted, 
NANNIE E. ThfcQUOWN, 
By JOHN vV. FUSSELL, 
Counsel. 
We, John W. Fussell and John T. Grigsby, attorneys prac-
ticing in the Supreme Court of Appeals of Virginia do cer-
tify that in our opinion there is sufficient matter of error in 
the Record accompanying this Petition to render it proper 
tpat the judgment complained of be reviewed by the Supreme 
Court of Appeals of Virginia. 
Received July 20, 1938. 
JOHN T. GRIGSBY, 
JOHN W. FUSSELL. 
M. B. WATTS. 
September 8, 1938. \Vrit of error awarded by the court. 
Bond $300. 
~LB.W. 
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RECORD 
VIRGINIA.: 
Pleas before the Oircuit Court of the City of Richmond, 
held in the Court room of said City in the City Hall thereof, 
on Wednesday, the 18th day of May, 1938. 
Be It Remembered, that heretofore, to-wit: At a Circuit 
Court of the City of Richmond held in the Court room of said 
City in the City Hall thereof, on 1\fonday, the 15th day of 
. November, 1937, the following order 'vas entered. 
N annie E. :McQuown, Pla,intiff, 
v. 
Charles H. Phaup, Jr., Defendant. 
This day caine the plaintiff, by her attorney; and on mo-
tion of plaintiff, by her attorney, this Notice of Motion for 
Judgment is hereby docketed. 
page 2 ~ N annie E. 1\ticQuown, Plaintiff, 
v. 
Charles H. Phaup, Jr., Defendant. 
NOTICE OF ~lOTION FOR JUDG~IENT. 
To Charles H. Phaup, Jr., 
2316 West Grace StrP.et 
Richmond, Virginia : 
Please take notice that I shall upon the 15th of November, 
1937, at 10:00 o'clock, A.. 1\ti., of that day, or as soon there-
after as I may be heard, move the Circuit Court of the City 
of Richmond, Virginia, at its courtroom in said City for a 
judgment against you in the sum of $5,000.00, which sum is 
due and owing to me by you by reason of the following facts 
and circumstances, to-wit: 
On or about the 2oth day of January, 1937, I was a pe-
destrian walking westwardly on Broad Street at the inter-
section of Broad Street and Davis Avenue, and was ·then and 
there crossing Davis Avenue at the place reserved for the 
use of· pedestrians at said intersection. 
A.'nd you were the owner ·and operator of a certain auto-
mobile which was being driven out of Broad Street south-
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wardly into Davis Avenue, crossing the said area provided 
for pedestrians walking· westwardly along West Broad 
Street and crossing said Davis Avenue; that thereupon it 
became and was your duty in operating· your said automo-
bile to keep your automobile under proper control and to 
operate the same at a careful, reasonable and 
page 3 ~ proper .rate of speed, having due regard for all the 
conditions then and there existing, and it was your 
duty to keep a proper lookout for pedestrians in the St~·eet, 
and particularly me, and especially was it your duty to ob-
serve all of the statutes and laws of the State of Virginia and 
the ordinances of the City of Richmond, pertaining to the 
regulation of traffic and the operation of automobiles. 
And I allege and charge that notwithstanding· your duties 
as above set forth, you did then and there operate your said 
automobile in an in1proper, careless and negligent manner 
and that you did operate your said automobile at an exces-
sive and unreasonable rate of speed and failed to keep your 
automobile under proper control and failed to maintain a 
proper lookout for other traffic, particularly pedestrians, and 
you failed to observe the statutes and laws of the State of 
Virginia and the ordinances of the City of Richmond regulat- _ 
ing· and controlling traffic in the public streets and particu-
larly those applicable to and controlling the operation of au-
tomobiles at intersections, and that you failed to yield to 
me the rig·ht of way to which I was entitled under the law at 
the above-named intersection. As the result of your neg-
ligence and the careless manner in which you operated your 
said .automobile as ·above set forth, you drove into and against 
me, causing me to be thrown to the street, as a result of which 
I was bruised, 'vounded and injured in and about my body 
and suffered a fracture to the bones in my limb, thereby caus-
ing· me to be pennanently and incurably injured and 
page 4 ~ likewise caused me great physical suffering· and 
mental anguish and I was caused to expend large 
sums of money in an effort to be cured of my injuries for 
doctors' bills, hospital bills, medicines, etc. 
And I allege and charge all of the da1nages and injuries 
suffered by me as aforesaid were the result of the careless-
ness and negligence of you in and about the operation of your 
said automobile as aforesaid, and that I was caused to be · 
damaged in the stun of $5,000.00, for which judgn1ent will 
be asked against you at the time and place above set forth. 
NANNIE E. ~icQUOWN, 
By JOHN W. FUSSELL, 
Counsel. 
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And at another day, to-wit: At a Circuit Court of the City 
of Richmond held in the Court room of said City in the City 
IIall thereof, on Friday, the 25th day of February, 1938. 
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v. 
Charles H. Phaup, Jr., Defendant. 
This day came the parties herein in their own proper per-
sons and by their atto1;rieys; and the defendant now enters a 
Plea of Not Guilty, and the General Issue, and puts himself 
upon the Country and the plaintiff likewise. The issue is 
there by joined. 
Then came· a jury. to-wit: L. E. Waldrop, Chas. 1L Smith, 
F. D. J\'IP.rchant, I-Iorace S. Wright, C. P. -Yarbrough, E. P. 
Morton and H. 0. Goode, 'vho being duly sworn to well and 
truly try the issue joined and a true verdict render accord-
ing to the P.vidence; and having heard tlw evidence and be-
ing· orally instructed by the Court, and having hQard the argu-
ment of counsel were dh:ected bv the Court to consult.of their 
verdict in the court room afte1: the retirement therefrom of 
all others; and after a tin1e the jury reported to the Court 
a verdict in the following words and figures: "We, the jury 
on the issue joined find for the plaintiff against the defendant 
and assess damagP.s at $1,250.00. C. P. Yarbrough, Fore-
man.'' 
The jury was thereupon discharged from further consid-
eration of this case. The defendant, by his attorney, moved 
the Court to set aside the verdict of the jury as contrary to 
the law and the evidence. This motion the Court continued 
for future consideration and determination. 
page 6 ~ .A.nd at another day, to-wit: At a ·Circuit Court 
of the City of Richn1ond held in the Court room of 
said City in the City Hall thereof, on ~{onday, the 21st day 
of l\farch, 1938. 
N annie E. 1\llcQuown, Plaintiff, 
v. 
Charles H. Phaup, Jr., ·Defendant. 
This day came again the parties herein, by their attorneys, 
and the Court having maturely considered the motion of the 
defendant, heretofore n1ade to set aside the verdict of the 
jury, as rendered on February 25th, 1938, doth sustain said 
motion and orders that judgment be entered in favor of the 
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defendant, and that the defendant recover from the plaintiff 
his costs by him in his action herein expended. 
The plaintiff, by her attorney, having· indicated her inten-
tion to apply to the Supreme Court of Appeals for an ap-
peal from the decision herein rendered, ' 
It is Ordered that the execution of this judgment be sus-
pended for a period of sixty days, conditioned upon the plain-
tiff or someone for her within fifteen days, executing a bond 
before the Clerk of this Court in the penalty of $100.00 in 
the n1anner provided by law. 
pag·e 7 ~ BILL OiF EXCEPTION NO. 1. 
Be it remembered that after the jury was sworn to try the 
issue joined in this case, the plaintiff and the defendant in-
troduced the following evidence to maintain the issue on their 
parts, which was· all of the evidence introduced at the trial 
of this case : 
The plaintiff, N annie E. 1\fcQuown, testifying in her own · 
behalf, stated that at about 7:30 P. :WI., of the 20th day of 
January, 1937, she parked her automobile along the northern 
curb of Broad Street in the City of Richmond, Virginia, imme-
diately east of the entrance to Broad Street Railway Station, 
this entrance being a continuation in a northwardly direction 
of DaviR Avenue, which opens into Broad Street at that point 
fron1 tlH~ south. Davis Avenue, where it opens into Broad 
Street, is very wide; the plaintiff was unable to estimate its 
exact width. Broad Street, which runs in an eastwardly and 
'vestwardly direction, is also a very wide street. It has lights 
in the center of the street, two sets of car tracks for east and 
"restbound traffic and areas on the outside of the car tracks 
for VP.hicle traffic. Nliss 1\tfcQ'uown related that, after park-
ing her automobile as mentioned, she proceeded southwardly 
across Broad Street in the cross-walk marked for pedestrians 
from the northeast corner of the intersection of the entrance 
to· Broad Street Station and Broad Street to the 
page 8 ~ southeast corner of Broad Street and Davis Avenue. 
She stated that frmn this point she again left the 
sidewalk and walked clue west across Davis Avenue within 
the lane indicating- the prolongation of the southern sidewalk 
lines of Broad §jti·eet. She was going to the Capital Theatre 
which is located on thP. south side of Broad Street between 
Davis Avenue and Robinson Street, the latter being the next 
street opening into Broad Street towards the west. She tes-
tified that as she was about to leave the southeast corner of 
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Broad Street and Davis Avenue, she looked to see whether 
there was any motor traffic in the immediate vicinity of the 
intersection and that she noticed there was none. After the 
plaintiff l}ad so far proceeded in a westwardly direction as to 
be approximately at a point in the center of Davis Avenue 
she noticed two automobiles approaching upon Broad Street 
from the west. ThP.se two automobiles were closely approach-
ing a point even ·with the entrance to Davis Avenue and the 
plaintiff, wishing· to ascertain whether or not either one or 
both of the vehiclP.s Rhould dP.cide to turn into Davis Avenue, 
hesitated momentarily. Immediately upon seeing that the 
two automobiles already rnentioned 'vere continuing straight 
east on Broad StreP.t and not seeing any other motor traffi~ 
which 'vould likely interfere with her progress she resumed 
walking towards the southwest corner of the said intersection. 
She said that as she reached a point approxhnately three-
quarters of the way across Davis Avenue, or slightly farther, 
the last of the two vehicles proceeding eastwardly on Broad 
Street passed her and that the lights of the defend-
page 9 ~ ant's car flashed on her. The defendant's car at 
this instant appeared to the plaintiff to be coming 
southward1y fron1.the entrance to Broad Street Station. The 
plaintiff thereupon increased the speed of her walk in an at-
tempt to reach the southwest corner of the intersection, but 
was struck by the defendant's automobile before reaching it. 
· She estimated that the defendant's car appeared to be ap-
proximately 15 feet from her when the lights from it first 
flashed upon her and tl1at she was struck very quickly after 
the lights appeared and was able to take only a few steps be-
fore being hit. At the tin1e of this accident it was dark and 
it was raining slightly.· The plaintiff was carrying an unl-
brella but statP.d that it in no way affected her vision. She 
repeated upon cross examination that she was within the 
lines marked for .pedestrian traffic and was at least three-
quarters of the way across Davis Avenue when struck. The 
injuries rP.Ceived by the plaintiff caused her to expend ap-
proximately $400.00 for doctors', nurses' and hospital bills 
in addition to the loss of ten weeks and some days from her 
employment, her salary being $175.00 per month. 
Dr. Donald ~I. Faulkner, afier being first duly qualified 
to the satisfaction of the Court, testified on behalf of the 
plaintiff that he had treated ~Hss J\1cQuown and that she had 
sustained a fracture to her right leg, immediately below the 
knee, in addition to painful bruises to her head, right thigh 
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page 10 ~ After introducing the above evidence the plain-
tiff rested her case. 
The defendant, Charles H. Phaup, Jr., testifying in his 
own behalf, stated that he had driven his automobile out of 
the driveway leading from Broad .Street Station southwardly 
across Broad Street and into the western portion of Davis 
Avenue. He stated that his car was going approximately 5 
miles per hour. The defendant further testified that he did 
not see the plaintiff and that the first knowledge that he had 
of the accident was when his car struck the plaintiff and he 
"felt a jolt." He said that immediately upon realizing that 
his car .had struck something he applied his brakes and came 
to a full stop. As he was opening the door of his car and was 
alighting therefrom he saw the plaintiff falling to the street. 
The defendant measured the distance from the southernmost 
white line of the area n1arked for pedestrians crossing Davis 
Avenue along the southern line of Broad Street to the point 
where the plaintiff had fallen to the pavement, which distance 
'vas exactly 9 feet. 
Linwood ~{orris (colored) testified on behalf of the de-
fendant that he was employed by the William Byrd Hotel 
and was standing in the doorway of the hotel, which door-
way is located about one-fourth of the block from the inter-
section south on Davis A venue. He said that he saw the 
plaintiff proceed westwardly towards the southwest corner. 
He saw the plaintiff up to the time she had reached approxi-
mately the center of the street but she walked out 
page 11 ~ of his view behind certain automobiles which were 
. parked on the 'vest_ side of Davis Avenue between 
the point where he was standing and the corner of Broad 
Street and Davis Avenue. He said that a few seconds afte:r 
she passed from his view he heard the screaming of a woman 
and went out to the scene of the accident, :finding the plaintiff 
lying· in the street immediately in front of the defendant's 
automobile and about 2 feet to the rear of the last automo-
bile parked on a 45 degree ang·le on Davis A venue. He esti-
mated the point where the plaintiff was picked up to be 10 
feet from the cross-walk. He stated that he saw the plain-
tiff walking across the street holding an umbrella over her 
head. 
John Carlton (colored), another witness introduced on 
behalf of the defendant, testified that he was standing be-
tween the two driveways which lead into the automobile serv-
ice station which is located on the southeast corner of Broad 
.-! 
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Street and Davis Avenue. This witness said that he saw the 
plaintiff coming northwardly on Davis Avenue from the direc-
tion of Grace Street, which is located one block south of Broad 
Street and runs parallel thereto. This witness said that the 
plaintiff was in plain viP.w of him as she walked northwardly 
along the eastern sidP.walk of Davis Avenue. He stated that 
she passed within a few feet of ·where he was standing and 
that she did not ·walk to the corner, but cut diagonally from 
where he was standing to,vard the southwest corner of Broad 
Street and Davis A venue, and that when she had gotten in 
the· usual la11e for southbound traffic on Davis Avenue she 
was struck by the automobile of the defendant. 
page 12 ~ This witness also stated that the plaintiff was walk-
ing ·with her tunbrella over her head in such a man-
ner that she could not sP.e the defendant. 
At this point in the evidence the defendant rested his 
case. 
One of the jurors asked if he could be permitted to ask 
the plaintiff a question, whereupon the plaintiff was recalled 
and asked by one of the jurors whether or not she had at any 
time walked northwardly along Davis Avenue in the manner 
described by the witness, John Carlton. The plaintiff denied 
being on Davis Avenue at any tilue-on this occasion in the 
manner described by the witness, relating on the other hand, 
the same coursP. which she had described in her evidence in 
chief. 
All of which is signed, sealed and made part of the record 
in this case on the 18th day of ~fay, 1938, after due notice 
in 'vriting to counsel for the defendant. 
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JULIEN GUNN, (Seal) 
Judge. 
BILL OF EXCEPTION NO. 2. 
Be it remembered that at the trial of this case, after the 
jury had been sworn to try the issue joined, and after all the 
evidence as set forth in Bill of Exception No. 1 had been in-
troduced be·fore the jury, which the Court certifies as part 
of this Bill of Exception, to be the evidence and all the evi-
dence introduced in this action, and which said Bill of Ex-
ception No. 1 is hereby specifically referred to and made 
part of this Bill of Exception, and after the Court had orally 
' Nannie E. ~IcQuown v. ~Charles H. Phaup, Jr. 15 
instructed the jury at the request of the plaintiff and the 
defendant, and after argument by counsel the jury retired 
and later returned to the Court the following verdict: 
''We, the jury on the issue joined find for the plaintiff 
against the defendant and assess damages at $1,250.00. 0. 
P. Yarbrough, Foreman.'' 
Whereupon, the defendant, by his attorney, moved the Court 
to set aside the verdict of the jury as contrary to the law and 
the evidence, which said ~lotion was continued for further 
consideration and determination. 
And thereafter the said lVIotion was argued by counsel; 
and thereafter on the 21st day of ~larch, 1938, the Court sus-
tained the said 1fotion and set aside the verdict of the jury 
in favor of the plaintiff and entered final judgment for the 
defendant, to 'vhich action of the Court the plain-
page 14 ~ tiff, by counsel, excepted upon the ground that the 
verdict of the jury 'vas plainly right under the 
law and the evidence of the case in that the evidence intro-
duced on behalf of the plaintiff clearly enttiled her to a ver-
dict against the defendant, that the testimony of the defend-
ant, himself, entitled the plaintiff to a verdict under the law 
and that. if any conflict in the evidence existed by reason of 
the tf~stimony of witnesses, Lin,vood Morris and J"ohn Carl-
ton, who testified on behalf of the defendant, such conflict 
was resolved in favor of the plaintiff by tll'e said verdict of 
the jury. 
All of which is sig'lled, sealed and made part of the record 
in this case on thP. 18th day of May, 1938, after due notice 
in writing- to counsel for the defendant. 
N annie E. :NicQuo,vn, Plaintiff, 
v . 
.Cl1arles H. Phaup, ,Jr., Defendant. 
JULIEN GUNN, (Seal) 
Judge. 
STIPULATION. 
It is stipulated by counsel for both the plaintiff and the 
defendant that the following exhibits were introduced at the 
trial of this case. 
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The Court doth now certify the said exhibits as a part of 
the record of this case. 
JULIEN GUNN. 
5/18/38. 
:page 15 ~ EXHIBITS. 
January 29, 1937 
Miss N. E. McQuown, 
3018 Patterson Ave~ 
Hattie Early Miller R. N. 
1121 West Grace Street, City, Apt. 2 
For professional services rendered 
$15.00 
Jan. 22, 1937 
Miss N annie JYicQuown 





1206 W. Franklin 
Apt. 13. 
page 16 } RICHMOND, VA. Apr. 19 1937 No. 
THE SA. VINGS B.A.Nl{ OF RiCHMOND 68-9 
Member of Federal Reserve 
System-Same as National Bank 5 
· P .A:.Y TO THE 
ORDER OF 
Ten & No/100 
Dr. L. J. Tabb $10.00 
DOLLARS 
N. E. McQUOWN 
(Face of Check) 
Pay to the Order of 
CENTRAL NATIONAL BANK 
Richmond, Va. 
Nannie E. ~IcQuown v. Charles H. Phaup, Jr. 17 
DR. J. I.J. TABB 
Pay to the Order of 
ANY BANI( OR BANKER 
All Prior Endorsements 
Guaranteed 
68-25 Apr 24, 1937 68-25 
CENTRAL NATIONAL BANK 
Richmond, Va. 
1\L L. Presson, Cashier 
(Back of Check) 
Statement 
THE S. GALESI(I (SEAL) OPTICAL CO. 
Established 1885 
~fain& Rth Sts. ' 310 E. Grace St. 
102 N. 2nd St. 
RICH~IOND, VA. 
Mar 1, 1937 
J:\fiss N annie E. 1\'IcQuown 
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PAID 
]liar 9 1937 
ThP. S. Galeski Optical Co. 
A. SAVARY 
Thank You 
STUART CIRCLE HOSPITAL 
Richmond, V a. 
X-RAY DEPARTMENT 
Fred Hodges, M. D. 
Director 
$12.50 
Jan. 23, 1937 
18 Supreme Court of Appeals of Virginia 
Miss N annie ~{cQuown 
Address 3018 Patterson Ave., 0 City 
X-Ray $10.00 






STUART CIRCLE HOSPITAL 
Richmond, V a. 
X-RAY DEPARTMENT 
Fred Hodges, M.D. 
Director 
Jan.21,1937 
Miss N annie E. ~IcQuown 
Address 3018 Patterson Ave., City 
X-Ray 






0 page 19 ~ Bills Payable Weekly 
$30.00 
RICH~1:0ND, VA.. Jan 23,1937 
STUART/CIRCLE HOSPITAL 
Lombardy Street and Monument Avenue 
Miss N annie E. McQ:uown Dr. 0 
Room 303 
Room and Board and Gen. Nursing 
From 1/20 to 1/21 at $8.00 per day 8.00 
0 1/21 1/23 6.00 12.00 
' . 
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3 days 
3 nights 
Operating Room Fee 
Lying-in Room Fee 
Care of Baby 











Special Laboratory Products 
Physiother~py Treatments 
Credit S. G. N. B. 
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CHARLES R. R.OBINS, JR., M. D. 






Mch. 1, 1937 
lVIiss N annie E. 11:cQuown, 
3019 Patterson Ave., 
City. 
Professional Services to 
.... Account rendered, 
Paid March 2, 1937, 
Dr. Charles R. Robins, Jr., 
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-To DRS. GRAHAM:, FAULKNER AND T"UCKER, Dr. 
Suit 401 Medical Arts Building 
RICH1\£0ND, VA. 
Miss N annie E. 1\IcQuown, 
3018 Patterson Avenue, 
City. 
April 24, 1937. 
For Professional Services 
rendered by Dr. Faulkner 
$125.00 
Received Payment ....................... . 
page 21 ~ EXPENSES INCIDENT TO INJURY SUS-
TAINED IN AUT01\1:0BILE ACCIDENT AT 
DAVIS AVENUE AND BROAD STREET JANUARY 20, 
1937. 
Stuart Circle Hospital 
Stuart Circle Hospital X-Ray Dept. 
Night and Day Nurses at Hospital 
Hospital Doctor (Charles R. Robins) 
Ambulance (Bliley Brothers) 
X-Ray by Dr. Tabb 
Bone Specialist Dr. D. M. Faulkner-Bill rendered 
(Still lame and under doctor's care.) 
Repairing Glasses (S. Galeski Optical Co.) 











page 22 ~ I, vValker C. Cottrell, Clerk of the Circuit -Court 
of the City of Richmond, do hereby certify that the 
foregoing is a true and accurate transcript of the record in 
the Notice of Motion for Judgment in which N annie E. ~Ic­
Quowu is plaintiff and Charles H. Phaup, Jr., is defendant; 
and I further certify that the defendant, through his attor-
ney, has had due notice of the intention of the plaintiff to 
apply to the Clerk of this Court for the aforesaid record. 
Given under my hand this 18th day of ~Iay, 1938. 
WALKER C. COTTRELL, Clerk. 
Fee for transcript $8.00. 
A Copy-Teste: 
1\t B. WATTS, C. C. 
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